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after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
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This Office action is in response to applicant's amendments and remarks of 
5/9/2006. Claims 1, 7-9 and 15-17 are pending in this application. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1, 7-9 and 15-17 are rejected under 35 U.S.C. 112, second paragraph, as 

being indefinite for failing to particularly point out and distinctly claim the subject matter 

which applicant regards as the invention. 

(1) The newly amended claims are now very confusing. Note the following: 

an effective amount ofUfexture of fat soluble vitamins A, m4 D, and E selected 
from the ttrouTcons^l% of retinoK 3>4>didehvdroretinoK carotene. aloha-car otene, beta- 
carotene, delta-carotene, gamma carotene, cholecaiciferoh ergocalciferoh Vitamin £ 
acetate. Vitamin E succinate, pharmaceuticallv acceptable Vitamin E salts and Vitamin E 
phosphate . 

The claim structure is "a mixture ... selected from the group consisting of retinol 
This structure can immediately be seen as being indefinite because a mixture selected 
from the group consisting of must recite members that are mixtures. Here, applicant 
only lists individual components, not mixtures. 

(2) Dependent claims 7-9 are now duplicative of the amended independent claim 
1. Unless there is some additional confusing interpretation associated with claim 1 , as 
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noted above, all of the species in claims 7-9 have already been incorporated into claim 
1. 

(3) Claim 1 5 recites retinyl palmitate as the vitamin A of claim 1 . However, claim 
1 has already limited the vitamin A species in its Markush grouping, which does not 
include retinyl palmitate. The Markush structure noted above is indefinite and claim 15 
further adds to the indefiniteness. 

(4) Claim 17 depends on the now-canceled claim 2. Applicant is advised that 
claim 17 will therefore not be further examined on the merits. 

Claims 7-9 and 15 are objected to under 37 CFR 1.75(c), as being of improper 
dependent form for failing to further limit the subject matter of a previous claim. 
Applicant is required to cancel the claim(s), or amend the claim(s) to place the claim(s) 
in proper dependent form, or rewrite the claim(s) in independent form. 

(1) Claims 7-9 fail to further limit the base claim, i.e. claim 1. All of the specific 
vitamins in claims 7-9 are already and exclusively recited in claim 1. 

(2) Claim 15 recites a vitamin A that is not possible from the Markush language 
of claim 1. 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1, 7-9 and 15 stand rejected under 35 U.S.C. 102(b) as being anticipated 
by Thomas (US 4,857,321). 

Thomas explicitly discloses an ointment composition that contains retinol 
palmitate (ingredient p in claims 1-2), cholecalciferol (ingredient x in claim 1 & ingredient 
w in claim 2), tocopherol acetate (ingredient v in claims 1-2), and a mixture of vitamins A 
and D 3 (ingredient w in claims 1-2). 

It is noted that vitamin A is retinol (i.e. alternative name for same substance), 
retinol palmitate is retinyl palmitate, vitamin E is tocopherol, vitamin E acetate is 
tocopheryl acetate, and vitamin D 3 is cholecalciferol. Therefore, even though Thomas 
does not use the same exact terminology as applicant's claims, the same exact 
substance is contained in Thomas' composition. The claims are thereby anticipated. 

Applicant's remarks relative hereto have been given due consideration but they 
were deemed unpersuasive. Applicant argues that only certain members of the vitamin 
family are disclosed in the cited reference, i.e. not all elements are listed in the now 
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amended claim 1. However, the discussion above clearly shows that applicant is 
mistaken. Vitamins have many different names for the same exact substance. 
Thomas' Vitamin A and applicants retinol are one and the same. Thomas' Retinol 
palmitate and applicant's retinyl palmitate are one and the same. Thomas' Tocopheryl 
acetate and applicant's vitamin E acetate are one and the same. Thomas' vitamin D3 
and applicant's cholecalciferol are one and the same. The claims are thereby 
anticipated. 

Claims 1, 8-9 and 15-16 stand rejected under 35 U.S.C. 102(b) as being 
anticipated by Derwent abstract 2000-617480 (abstracting RU 2146921). 

Derwent abstract 2000-617480 explicitly discloses a composition for 
dermatological diseases, which contains retinol palmitate, tocopherol acetate, and 
ergocalciferol. 

Since claim 15 depends on claim 1, claim 1 is being treated here as if it 
somehow encompasses retinyl palmitate as vitamin A. A claim drafting error in not 
including retinyl palmitate in the Markush grouping of claim 1 is assumed herein. 
Indefiniteness and improper dependency issues regarding claim 15 have been 
discussed earlier in this Office action. 
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As noted above, retinol palmitate is the same substance as retinyl palmitate and 
tocopherol acetate is alternative terminology for vitamin E acetate. The claims are 
thereby anticipated. 

Applicants remarks relative hereto have been given due consideration but they 
were deemed unpersuasive. Applicant argues that only certain members of the vitamin 
family are disclosed in the cited reference, i.e. not all elements are listed in the now 
amended claim 1 . However, the discussion above clearly shows that applicant is 
mistaken. Vitamins have many different names for the same exact substance. The 
disclosed tocopheryl acetate and applicant's vitamin E acetate are one and the same. 
The claims are thereby anticipated. 

Claims 1, 7-9 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Redlinger (US 6,146,650). 

Redlinger explicitly discloses a dermatological composition that contains vitamin 
A (i.e. retinol), vitamin D3 (i.e. cholecalciferol) and tocopheryl acetate (i.e. vitamin E 
acetate). The claims are thereby anticipated. 

It is noted that this new ground of rejection addresses applicant's claim 
amendments of 5/9/2006, which for the first time required a specific combination of 
retinol, cholecalciferol and vitamin E acetate in a single claim. 
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Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
Examiner should be directed to JOHN PAK whose telephone number is (571)272-0620. 
The Examiner can normally be reached on Monday to Friday from 8 AM to 4:30 PM. 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
SPE, Johann Richter, can be reached on (571)272-0646. 

The fax phone number for the organization where this application or proceeding 
is assigned is (571)273-8300. 
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Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is (571)272- 
1600. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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